CITY OF

VICTORIA

Council Report
For the Meeting of September 10, 2015

To: Council Date: August 27, 2015

From: Jonathan Tinney, Director, Sustainable Planning and Community Development

Subject: Update on Rezoning Application No. 00388 and Development Permit Application
No. 000298 for 1082 Richmond Avenue — Bylaw ready to proceed for adoption

RECOMMENDATION

That Council consider providing final reading and adoption for Rezoning Application No. 00388
for the property located at 1082 Richmond Avenue and, if the Bylaw is adopted, that Council
authorize the issuance of Development Permit Application No. 000298.

Further, after adoption of the Zoning Regulation Bylaw Amendment, staff recommend that
Council rescind third reading of the Housing Agreement Bylaw for this property, amend the
Bylaw and give the amended Bylaw third reading and adoption.

Executive Summary

At the Council meeting of November 27, 2014, Zoning Regulation Bylaw No. 14-075 was given
third reading. This Bylaw will rezone the property commonly referred to as 1082 Richmond
Avenue from the R3-A2 Zone, Low Profile Multiple Dwelling District, to the R-76 Zone, Oak Bay
Avenue Multiple Dwelling District, to permit a four-storey apartment building.

This Bylaw was held at third reading pending execution and registration of the following legal
agreements:

e Modification of the Statutory Right-of-Way to allow encroachment of the underground
parkade into the Statutory Right-of-Way

e Covenant to ensure that the building is designed to Built Green Silver Standard and
constructed in accordance with the design.

These agreements have now been registered (copies attached) and the Bylaw can now proceed
to adoption.

Amendment to the Housing Agreement Bylaw
A Housing Agreement is required to ensure that future strata bylaws cannot prohibit strata

owners from renting residential strata units. Since the signing of the original Housing
Agreement, the charge holders have changed and Schedule A of the Housing Agreement has
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been amended accordingly. As such, this requires that third reading of the Housing Agreement
Bylaw be rescinded, receive amended third reading and adoption subsequent to the adoption of
the Zoning Regulation Amendment Bylaw Amendment.

Respectfully submitted,

/
//

/ Y
£ i i

Lucina Baryluk, Senior Process Planner Jonathan Tinney, Director
Development Services Division Sustainable Planning and Community
Development / /
Report accepted and recommended by the City Manager: l y
UV A Jason Johnson
Date: Se{,{n 1 1018
Attachments

e Modified Statutory Right-of-Way Agreement
e Covenant for Built Green standards.
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LAND TITLE ACT Aug-14-2015 17:41:10.001 >
FORM C (Section 233) CHARGE 9 CA4609369
GENERAL INSTRUMENT - PART 1 Provinee of British Columbia PAGE 1 OF 4 PAGES

A . . ’ = & Digitaly signed by John Dawvson
Your electronic signature is a representation that you are a subscriber as defined by the J Oh n D awson Mutlin B7JXTV

Land Title Act. RSBC 1996 ¢.250. and that you have applied your electronic signature o i 5:;’(7:;;’:5';
in accordance with Section 168.3. and a true copy. or a copy of that true copy. is in MU”ln 87JXTV vaww juncet comLKUP cin?

; S id=87JXTV
YOUF possessIon. Date: 2015.08.14 17.38:03 07 00

1. APPLICATION: (Name. address. plione number of applicant. applicant's solicitor or agent)

MULLIN DEMEO | i

Barristers and Solicitors Telephone: (250) 477-3327 c
1626 Garnet Road File: Miller/65924/JDM/sel/jan

Victoria BC V8P 3C8 (Modification of SRW)

Document Fees: $78.10 Deduct L.TSA Fees? Yes
2. PARCEL IDENTIFIER AND LEGAL DESCRIPTION OF LAND:
[PID] [LEGAL DESCRIPTION]

005-152-933 | OT A, SECTION 74, VICTORIA DISTRICT, PLAN 2094

stc?  YES []

i

NATURE OF INTEREST CHARGENO.  ADDITIONAL INFORMATION
SEE SCHEDULE

4. TERMS: Part 2 of this instrument consists of (sclect one only)
(a) [:] Filed Standard Charge Terms D.F. No. (b)[v/ | Express Charge Terms Annexed as Part 2
A selection of (a) includes any additional or modified terms referred to in Item 7 or in a schedule annexed to this instrument.

TRANSFEROR(S):
MICHAEL SCOTT MILLER

!.Iu

6.  TRANSFEREE(S): (including postal address(es) and postai code(s))
THE CORPORATION OF THE CITY OF VICTORIA

1 CENTENNIAL SQUARE

VICTORIA BRITISH COLUMBIA
V8W 1P6 CANADA
7. ADDITIONAL OR MODIFIED TERMS:
n/a

8. EXECUTION(S): This instrument creates. assigns. modifies, enlarges. discharges or governs the priority of the interest(s) described in Item 3 and
the Transferor(s) and every other signatory agree to be bound by this instrument, and acknowledge(s) receipt of a true copy of the filed standard
charge terms, if any.

Officer Signature(s) Execution Date Transferor(s) Signature(s)
Y M D

John D. Mullin
. . 15 | 07 | 23
Barrister & Solicitor Michael Scott Miller

1626 Garnet Road
Victoria, BC V8P 3¢8

OFFICER CERTIFICATION:
Your signature constitutes i representation that you are a solicitor, notary public or other person authorized by the Evidence det, RS.B.C. 1996. ¢.124. 10

take afTidavits for nsc in British Columbia and certifies the matters set out in Part 5 of the Land Title Act as they pertain to the execution of this
instrument.
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EXECUTIONS CONTINUED PAGLE 2 of 4 pages
“TTT ) Execution Date Transferor / Borrower / Party Signature(s)
= )
) Y | M | D
{ THE CORPORATION OF THE CIT)
P 15 | &% | i3 OF VICTORIA by its authorized

Victoria, BC VBW 1P6

(as to both signatures)

OFFICER CERTIFICATION;

signatory(ies):

»
APPROVED
for
by wohots,

Your signature constitutes a representation that you are a solicitor, notary public or ather person authorized by the Evidence Act. R.S.B.C. 1996. ¢.124.

to take affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Tirle /et as they pertain to the exccution of this

instrument.
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PAGE 3 OF 4 PAGES

NATURE OF INTEREST
Modification

CHARGE NO.
CA2462131

ADDITIONAL INFORMATION

Modification of Statutory Right of Way CA2462131
Document Reference: Entire Document
Person Entitled to Interest: Transferee

NATURE OF INTEREST

CHARGE NO.

ADDITIONAL INFORMATION

NATURE OF INTEREST CHARGE NO. ADDITIONAL INFORMATION
NATURE OF INTEREST CHARGE NO. ADDITIONAL INFORMATION
NATURE OF INTEREST CHARGE NO. ADDITIONAL INFORMATION

NATURE OF INTEREST

CHARGE NO.

ADDITIONAL INFORMATION
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TERMS OF INSTRUMENT - PART 2

WHEREAS:

A.

By a Statutory Right of Way dated the 29th day of March, 2012, and registered in the
Land Registry Office in the City of Victoria, in the Province of British Columbia, under
number CA2462131 (hereinafter called the "Statutory Right of Way") against the parcel
or tract of land and premises situate, lying and being in the City of Victoria, in the
Province of British Columbia, and more particularly described as:

005-152-933 Lot A, Section 74, Victoria District, Plan 2094
(the “Transferor's Lands)

a Right of Way was granted over all that part of the Transferor's Lands, identified as
Area 1 on Plan EPP18130 the ("Right of Way");

The Transferee is the City of Victoria; and

The Transferor and Transferee have agreed to modify the terms of the Statutory Right of
Way.

NOW THEREFORE THIS AGREEMENT WITNESSETH that each of the Parties hereto, in
consideration of the premises and in consideration of the execution of this Agreement by the
other, DOTH HEREBY COVENANT AND AGREE with the other as follows:

1.

The Statutory Right of Way is modified by deleting paragraph 2.1 on Page 9 and
replacing that paragraph with the following:

2] (a) Not, and not to permit or allow any other person, to erect, place,
install or maintain any building, structure, addition to a building or
structure, mobile home, paved driveway or patio, pipe, wire or other
conduit on, over or under any portion of the Right of Way.
Notwithstanding the foregoing, the Transferor may construct an
underground parkade (the "Permitted Encroachment”) under the Right of
Way provided the plans and specifications have first been approved by
the Transferee in writing;

(b) At its sole costs and expense, to keep and maintain the Permitted
Encroachment in good condition and repair, provided that if the
Transferor fails to maintain the Permitted Encroachment, the Transferee
may, but is under no obligation to, maintain and repair the Permitted
Encroachment at the Transferor's sole cost and expense; and

(c) To release the Transferee from all claims or liability of any kind
arising in connection with the Permitted Encroachment, whether known or
unknown, which the Transferor now has or at any future time may have,
resulting from the exercise by the Transferee of any of its rights pursuant
to this Agreement, and to indemnify and hold harmless the Transferee
from all suits, proceedings, losses, damages, expenses, claims, costs
and harm of any kind, howsoever caused, incurred by the Transferee in
connection with the Permitted Encroachment;”

The parties hereto acknowledge that this Agreement has been duly executed and delivered by
the parties executing Forms C and D attached hereto.
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FORM C (Section 233) CHARGE 9 CA460937O
GENERAL INSTRUMENT - PART I Province of British Columbia PAGE 1 OF 8 PAGES

& Za s s o - i Digitally signed by onn Dawson
Your clectronic signature is a representation that you are a subscriber as defined by the

Mullin 87.XTV
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APPLICATION: (Name, address. phone number of applicant, applicant's solicitor or agent)

MULLIN DEMEO

Barristers and Solicitors Telephone: (250) 477-3327
1626 Garnet Road File: Miller/65924/JDM/se/jan
Victoria BC V8P 3C8 (Covenant) .
Document Fees: $78.10 Deduct LTSA Fres? Yes

PARCEL IDENTIFIER AND LEGAL DESCRIPTION OF LAND:
[PID] {LEGAL DESCRIPTION]

005-152-933 | OT A, SECTION 74, VICTORIA DISTRICT, PLAN 2094

stc?  YES []

NATURE OF INTEREST CHARGENO.  ADDITIONAL INFORMATION
SEE SCHEDULE

TERMS: Part 2 of'this instrument consists of (select one only)
(a) D Filed Standard Charge Terms D.F. No, (b) | | Express Charge Terms Annexed as Part 2
A selection of (2) includes any additional or modified terms referred to in Item 7 or in a schedule annexed to this instrument.

[

TRANSFEROR(S):
MICHAEL SCOTT MILLER

TRANSFEREE(S): (including postal address(es) and postal code(s))
THE CORPORATION OF THE CITY OF VICTORIA

1 CENTENNIAL SQUARE
VICTORIA BRITISH COLUMBIA
V8W 1P6 CANADA

ADDITIONAL OR MODIFIED TERMS:
n/a

EXECUTION(S): This instrument creates, assigns, modifics. enlarges, discharges or governs the priority of the interest(s) described in Item 3 and
the Transferor(s) and every other signatory agree to be bound by this instrument, and acknowledge(s) receipt of a true copy of the filed standard

charge terms, if any,
Officer Signuture(s) Exgeution Date Transteror(s) Signature(s)
Y M D

John D. Mullin o
: s 15 | 07 | 23 o——
Barrister & Solicitor Michael Scott Miller

1626 Garnet Road
Victoria, BC V8P 3c¢8

OFFICER CERTIFICATION:

Your signature constitutes a representation that you are a solicitor. notary public or other person authorized by the Evidence Act, RS.B.C. 1996, ¢.124, 10
uke affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Title Act as they pertain to the exceution of this
instrument.
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TERMS OF INSTRUMENT- PART 2

THIS AGREEMENT is BETWEEN:
Michael Scott Miller

1976 Oak Bay Avenue
Victoria, BC, V8R 1E2

(the "Owner")

AND:
The Corporation of the City of Victoria
1 Centennial Square
Victoria, BC, V8W 1P6
(the “City")
WHEREAS:
A. The Owner is the registered owner in fee-simple of those lands and premises located

within the City of Victoria, in the Province of British Columbia, more particularly
described as:

PID 005-1562-933
Lot A, Section 74, Victoria District, Plan 2094
(the “Lands"),
B. The Owner has applied to the City for an amendment to the City's Zoning Regulation

Bylaw No. 80-159 in relation to the Lands, and for a Development Permit to permit the
development of a strata titled residential building;

C.  Section 219 of the Land Title Act provides that a covenant, whether of negative or
positive nature, == - — e
. in respect of the use of land or the use of a building on or to be erected on land;
» that land is to he built on in accordance with the covenant;
. that land is not to be used, built on or subdivided,
. that land or specified amenities be protected, preserved, conserved, maintained,

enhanced, restored or kept in their natural or existing state;

may be granted in favour of the City and may be registered as a charge against the title
to that land.
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NOW THEREFORE THIS AGREEMENT WITNESSES that under Section 219 of the Land Title
Act, and in consideration of the premises and the mutual covenants and agreements contained
herein, and the sum of ONE ($1.00) DOLLAR of lawful money of Canada now paid to the Owner
by the City (the receipt and sufficiency of which is hereby acknowledged), and for other good
and valuable consideration the parties covenant and agree each with the other as follows:

1 In this Agreement the following words have the following meanings:

(a)

(b)

(c)

(d)

‘Development” means the development of a residential building on the Lands
pursuant to Development Permit Application #000288 and any other
development constructed on the Lands after the date of this Agreement;

“Built Green® Silver Standard” means that a building has been designed and
constructed to satisfy all of the prerequisites to earn sufficient points to be eligible
for certification by Built Green Canada to the Silver standard under Built Green®
High Density;

“Built Green ® High Density" means the building design, construction and
performance rating system published by Built Green Canada for High Density
construction;

“Built Green HD Verifier” means a person who is a certified by Built Green
Canada as a Certified Energy Advisor to assess the effectiveness of the systems
that have been installed in a Built Green® high density development.

2. The Owner covenants and agrees with the City that it shall not use or permit the use of
the Lands or any building on the Lands for any purpose, construct any building on the
Lands or subdivide the Lands except in accordance with this Agreement.

3. The Owner covenants and agrees that the Development shall be designed and
constructed to the Built Green® Silver Standard.

4, In order to demonstrate compliance with section 3 of this Agreement, the Owner
covenants and agrees that:

(a)

It shall not receive a building permit for the Development until it has submitted to
the City, for the City's review and approval:

(i) notice from Built Green Canada that the Development has been enrolled

for certification under Built Green® High Density to the Built Green®
Silver Standard; and

(i) such architectural design drawings, building specifications, Built Green
preliminary checklist, and other professional reports and information that
the City may reasonably require, including a report from a Built Green HD
Verifer retained by the Owner, all demonstrating to the City's satisfaction
that the design, specifications and other features of the Development are
substantially in accordance with the Built Green® Silver Standard,



or-injury, including economic loss, that the Owner may sustain or suffer arising out of or

Page 6 of 8

(b) it shall construct the Development strictly in accordance with the design and
specifications approved by the City under section 4(a) of this Agreement and
substantially in accordance with the standards for Built Green® Silver Standard;

(c) it shall not use or occupy the Development, or permit its use or occupancy for
any purpose, and the City shall be under no obligation to issue an occupancy
permit, until the Owner has submitted to the City for its review and approval the
final Built Green® High Density checklist signed by the Built Green HD Verifier
along with a report from the HD Verifier confirming that the Development has
been constructed and performs in accordance with the design and specifications
approved by the City under section 4(a) of this Agreement, and further certifying
that the Development performs and has been constructed substantially in
accordance with the Built Green® Silver Standard.

The Owner and the City agree that enforcement of this Agreement shall be entirely
within the discretion of the City and that the execution and registration of this covenant
against title to the Lands shall not be interpreted as creating any duty on the part of the
City to the Owner or to any other person to enforce any provision or prevent or restrain
the breach of any provision of this Agreement.

The Owner shall indemnify and save harmless the City and each of its elected and
appointed officials, officers, employees, agents and contractors, from any and all claims,
causes of action, suits, demands, fines, penalties, costs or expenses or legal fees
whatsoever which anyone has or may have, whether as owner, occupier or user of the
Lands, or by a person who has an interest in or comes onto the Lands, or otherwise,
which the City incurs as a result of any loss or damage or injury, including economic
loss, arising out of or connected with:

(a) the breach of any covenant in this Agreement;

(b) the use of the Lands contemplated under this Agreement; and

(c) restrictions or requirements under this Agreement.

The Owner hereby releases and forever discharges the City and each of its elected and
appointed officials, officers, employees, agents and contractors, of and from any claims,
causes of action, suits, demands, fines, penalties, costs or expenses or legal fees
whatsoever which the Owner can or may have against the City for any loss or damage
connected with:

(@) the breach of any covenant in this Agreement;

(b) the use of the Lands contemplated under this Agreement; and

(c) restrictions or requirements under this Agreement.

At the Owner's expense, the Owner must do everything necessary to secure priority of
registration and interest for this Agreement and the Section 219 Covenant it creates over

all registered and pending charges and encumbrances of a financial nature against the
LL.ands.
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11.

12.

13.

14.

18.

16.

17.
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Nothing contained or implied herein will derogate from the obligations of the Owner
under any other agreement with the City or prejudice or affect the City's rights, powers,
duties or obligations in the exercise of its functions under any enactment and the rights,
powers, duties and obligations of the City under all public and private statutes, by-laws,
orders and regulations, which may be as fully and effectively exercised in relation to the
Lands as if this Agreement had not been executed and delivered by the Owner and the
City.

Where the City is required or permitted by this Agreement to form an opinion, exercise a
discretion, express satisfaction, make a determination or give its consent, the Owner
agrees that the City is under no public law duty of fairness or natural justice in that
regard and agrees that the City may do any of those things in the same manner as if it
were a private party and not a public body.

Time is of the essence of this Agreement.

The Owner covenants and agrees for itself, its heirs, executors, successors and assigns,
that it will at all times perform and observe the requirements and restrictions set out in
this Agreement and they shall be binding upon the Owner as personal covenants only
during the period of its respective ownership of any interest in the Lands.

This Agreement shall enure to the benefit of the City and shall be binding upon the
parties hereto and their respective heirs, executors, successors and assigns.

This Agreement is the entire agreement between the parties hereto regarding its subject.

It is mutually understood, acknowledged and agreed by the parties hereto that the City
has made no representations, covenants, warranties, guarantees, promises or
agreements (oral or otherwise) with the Owner other than those contained in this
Agreement.

The waiver by a party of any breach of this Agreement or failure on the part of the other
party to perform in accordance with any of the terms or conditions of this Agreement is
not to be construed as a waiver of any future or continuing failure, whether similar or
dissimilar, and no waiver shall be effective unless it is in writing signed by both parties.

Wherever the singular, masculine and neuter are used throughout this Agreement, the
same is to be construed as meaning the plural or the feminine or the body corporate or
politic as the context so requires.

18.

18,

20.

No remedy under this Agreement is to be deemed exclusive but will, where possible, be
cumulative with all otner remedies at law or in equity.

The restrictions and covenants herein contained shall be covenants running with the
Lands, and shall continue to bind all of the Lands when subdivided, and shall be
registered in the Victoria Land Title Office pursuant to section 219 of the Land Title Act
as covenants in favour of the City as a first charge against the LLands.

The Owner agrees to execute all other documents and provide all other assurances
necessary to give effect to the covenants contained in this Agreement.



24,

22.

23.

24,

Page 8 of 8

By executing and delivering this Agreement each of the parties intends to crate both a
contract and a deed executed and delivered under seal.

If any part of this Agreement is found to be illegal or unenforceable, that part will be
considered separate and severable and the remaining parts will not be affected thereby
and will be enforceable to the fullest extent permitted by law.

If the Owner consists of more than one person, each such person will be jointly and
severally liable to perform the Owner's obligations under this Agreement

This Agreement is to be construed in accordance with and governed by the laws
applicable in the Province of British Columbia.

The parties hereto acknowledge that this Agreement has been duly executed and delivered by
the parties executing Forms C and D attached hereto.
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